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A. IDENTITY OF PETITIONER

Patrick Parnel asks this Court to accept review of the Court of

Appeals decision designated in Part B of this petition. 

B. COURT OF APPEALS DECISION

Parnel requests review of.the published decision in State v. Patrick

Parnel, Court of Appeals No. 46995 -2 -II ( slip op. filed Aug. 2, 2016), 

attached as appendix A. 

C. ISSUE PRESENTED FOR REVIEW

Does the pattern instruction defining reasonable doubt as " one for

which a reason exists" misdescribe the burden of proof, undermine the

presumption of innocence, and shift the burden to the accused to provide a

reason for why reasonable doubt exists? 

D. STATEMENT OF THE CASE

The State charged Patrick Parnel with first degree premeditated

murder, alleging the aggravating circumstance that the victim was

particularly vulnerable or unable to resist. CP 26. The case proceeded to

trial, where the jury was given the following instruction based on WPIC

4. 01: 

The defendant has entered a plea of not guilty. That
plea puts in issue every element of the crime charged. The

State is the plaintiff and has the burden of proving each
element of the crime beyond a reasonable doubt. The



defendant has no burden of proving that a reasonable doubt
exists. 

A defendant is presumed innocent. This

presumption continues throughout the entire trial unless

during your deliberations you find it has been overcome by
the evidence beyond a reasonable doubt. 

A reasonable doubt is one for which a reason exists

and may arise from the evidence or lack of evidence. It is

such a doubt as would exist in the mind of a reasonable

person after fully, fairly, and carefully considering all of
the evidence or lack of evidence. If, from such

consideration, you have an abiding belief in the truth of the
charge, you are satisfied beyond a reasonable doubt. 

CP 48 ( Instruction 3). 

The jury found Parnel guilty of the lesser offense of second degree

murder and returned an affirmative verdict on the aggravator. CP 58- 59. 

The court imposed an exceptional sentence of 40 years confinement. CP

65- 67, 69- 70. 

On appeal, Parnel argued the reasonable doubt instruction

contained an unconstitutional articulation requirement. Brief of Appellant

at 1- 23. The Court of Appeals rejected the argument because it was

bound by the Supreme Court's approval of WPIC 4.01." Slip op. at 4

Parnel seeks review. 
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E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1. THE MANDATORY JURY INSTRUCTION, " A

REASONABLE DOUBT IS ONE FOR WHICH A

REASON EXISTS," IS UNCONSTITUTIONAL. 

The jury was instructed, " A reasonable doubt is one for which a

reason exists and may arise from the evidence or lack of evidence." CP 48. 

This instruction, based on WPIC 4.01,' is constitutionally defective for two

related reasons. 

First, it tells jurors they must be able to articulate a reason for having

a reasonable doubt, either to themselves or to fellow jurors. This engrafts an

additional requirement onto reasonable doubt. Jurors must have more than

just a reasonable doubt; they must also have an articulable doubt. This

makes it more difficult for jurors to acquit and easier for the prosecution to

obtain convictions. 

Second, telling jurors a reason must exist for reasonable doubt

undermines the presumption of innocence and is substantively identical to

the fill -in -the -blank arguments that Washington courts have invalidated in

prosecutorial misconduct cases. If fill -in -the -blank arguments

impermissibly shift the burden of proof, so does an instruction requiring

the same thing. For these reasons, WPIC 4. 01 violates due process and the

1

11 Washington Practice: Washington Pattern Jury Instructions: Criminal
4. 01, at 85 ( 3d ed. 2008). 



right to a jury trial. U.S. Const. amends. VI, XIV; Wash. Const. art. I, §§ 

3, 22. 

Review is appropriate under RAP 13. 4( b)( 1) because the case law

is in conflict on whether it is permissible to require jurors to have a reason

to doubt in order to acquit. Review is also appropriate under RAP

13. 4( b)( 3) because Parnel' s challenge presents a significant question of

constitutional law that affects all state criminal cases tried to a jury in

Washington. 

a. WPIC 4.01' s articulation requirement misstates the

reasonable doubt standard. 

Jury instructions must be " readily understood and not misleading

to the ordinary mind." State v. Dana, 73 Wn.2d 533, 537, 439 P. 2d 403

1968). " The rules of sentence structure and punctuation are the very

means by which persons of common understanding are able to ascertain

the meaning of written words." State v. Simon, 64 Wn. App. 948, 958, 

831 P. 2d 138 ( 1991), rev'd on other grounds, 120 Wn.2d 196, 840 P. 2d

172 ( 1992). The error in WPIC 4. 01 is readily apparent to the ordinary

mind. Have a " reasonable doubt" is not, as a matter of plain English, the

same as having a reason to doubt. WPIC 4. 01 erroneously requires both

for a jury to acquit. 

4- 



Reasonable" is defined as " being in agreement with right thinking

or right judgment : not conflicting with reason : not absurd : not

ridiculous ... being or remaining in the bounds of reason ... having the

faculty of reason : RATIONAL ... possessing good sound judgment ...." 

Webster's Third New Int'l Dictionary 1892 ( 1993). Under these

definitions, for a doubt to be reasonable it must be rational, logically

derived, and not in conflict with reason. This definition comports with

United States Supreme Court precedent defining the reasonable doubt

standard. Ems., Jackson v. Virginia, 443 U.S. 307, 317, 99 S. Ct. 2781, 61

L. Ed. 2d 560 ( 1979) (" A 'reasonable doubt,' at a minimum, is one based

upon ' reason."'); Johnson v. Louisiana, 406 U.S. 356, 360, 92 S. Ct. 1620, 

32 L. Ed. 2d 152 ( 1972) ( collecting cases defining reasonable doubt as one

based on reason which arises from the evidence or lack of evidence"' 

quoting United States v. Johnson, 343 F.2d 5, 6 n. l (2d Cir. 1965)). 

The placement of the indefinite article " a" before " reason" in

WPIC 4. 01 inappropriately alters and augments the definition of

reasonable doubt. "[ A] reason," as employed in WPIC 4. 01, means " an

expression or statement offered as an explanation or a belief or assertion

or as a justification." Webster' s, supra, at 1891. WPIC 4. 01' s use of the

words " a reason" indicates reasonable doubt must be capable of

5- 



explanation or justification. In other words, WPIC 4. 01 requires more

than just a doubt based on reason; it requires a doubt that is articulable. 

Jury instructions "' must more than adequately convey the law. 

They must make the relevant legal standard manifestly apparent to the

average juror."' State v. Borsheim, 140 Wn. App. 357, 366- 67, 165 P. 3d

417 ( 2007) ( quoting State v. Watkins, 136 Wn. App. 240, 241, 148 P. 3d

1112 ( 2006)). Ambiguous instructions that permit an erroneous

interpretation of the law are improper. State v. LeFaber, 128 Wn.2d 896, 

902, 913 P. 2d 369 ( 1996), overruled in part on other grounds by State v. 

O' Hara, 167 Wn.2d 91, 217 P. 3d 756 ( 2009). Even if it is possible for

judges and lawyers to interpret the instruction to avoid constitutional

infirmity, this is not the correct standard for measuring the adequacy of

jury instructions. Judges and lawyers have arsenals of interpretative aids

at their disposal whereas jurors do not. Id. 

Recent prosecutorial misconduct cases exemplify how WPIC 4.01

fails to make the reasonable doubt standard manifestly apparent even to

trained legal professionals. The appellate courts of this state have

consistently condemned arguments that jurors must articulate a reason for

having reasonable doubt. These fill -in -the -blank arguments " improperly

impl[ y] that the jury must be able to articulate its reasonable" and " subtly

shift[] the burden to the defense." State v. Emery, 174 Wn.2d 741, 760, 

6- 



278 P. 3d 653 ( 2012). These arguments are improper " because they

misstate the reasonable doubt standard and impermissibly undermine the

presumption of innocence." Emery, 174 Wn.2d at 759. Simply put, " a

jury need do nothing to find a defendant not guilty." Id. 

These prosecutorial misconduct cases are telling given that the

improper burden shifting arguments are not merely the product of

prosecutorial malfeasance but the consequence of WPIC 4. 01' s plain text. 

The offensive arguments did not materialize out of thin air but sprang

directly from the language "[ a] reasonable doubt is one for which a reason

exists." In Anderson, the prosecutor recited WPIC 4. 01 before arguing, 

in order to find the defendant not guilty, you have to say, ' I don't believe

the defendant is guilty because,' and then you have to fill in the blank." 

Anderson, 153 Wn. App. at 424. In Johnson, likewise, the prosecutor told

jurors, " What [ WPIC 4. 01] says is ' a doubt for which a reason exists.' In

order to find the defendant not guilty, you have to say, ' I doubt the

defendant is guilty and my reason is ....' To be able to find a reason to

2
Accord State v. Walker, 164 Wn. App. 724, 731, 265 P. 3d 191 ( 2011); 

State v. Johnson, 158 Wn. App. 677, 682, 243 P. 3d 936 ( 2010); State v. 

Venegas, 155 Wn. App. 507, 523- 24 & n. 16, 228 P. 3d 813 ( 2010), review

denied, 170 Wn.2d 1003, 245 P. 3d 226 ( 2010); State v. Anderson, 153 Wn. 

App. 417, 431, 220 P. 3d 1273 ( 2009), review denied, 170 Wn.2d 1002, 245

P.3d 226 (2010). 
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doubt, you have to fill in the blank; that's your job." Johnson, 158 Wn. 

App. at 682. 

If telling jurors they must articulate a reason for reasonable doubt

is prosecutorial misconduct because it undermines the presumption of

innocence, it makes no sense to allow the same undermining to occur

through a jury instruction. The prosecutorial misconduct cases make clear

that WPIC 4.01 is the true culprit. Its doubt " for which a reason exists" 

language provides a natural and seemingly irresistible basis to argue that

jurors must give a reason why there is reasonable. Lawyers mistakenly

believe WPIC 4. 01 means reasonable doubt does not exist unless jurors

are able to provide a reason why it does exist. Average jurors certainly

believe they must give a reason for having reasonable doubt. 

Under the current instruction, jurors could have a reasonable doubt

but also have difficulty articulating why their doubt is reasonable to

themselves or others. Scholarship explains this problem: 

An inherent difficulty with an articulability

requirement of doubt is that it lends itself to reduction

without end. If the juror is expected to explain the basis for a

doubt, that explanation gives rise to its own need for

justification. If a juror's doubt is merely, " I didn't think the

state's witness was credible," the juror might be expected to

then say why the witness was not credible. The requirement

for reasons can all too easily become a requirement for
reasons for reasons, ad infinitum. 



One can also see a potential for creating a barrier to
acquit for less -educated or skillful jurors. A juror who lacks

the rhetorical skill to corninunicate reasons for a doubt is then, 

as a matter of law, barred from acting on that doubt. This bar
is more than a basis for other jurors to reject the first juror' s

doubt. It is a basis for them to attempt to convince that juror

that the doubt is not a legal basis to vote for acquittal. 

A troubling conclusion that arises from the

difficulties of the requirement of articulability is that it
hinders the juror who has a doubt based on the belief that the

totality of the evidence is insufficient. Such a doubt lacks the
specificity implied in an obligation to `' give a reason," an

obligation that appears focused on the details of the

arguments. Yet this is precisely the circumstance in which
the rhetoric of the law, particularly the presumption of
innocence and the state burden of proof, require acquittal. 

Steve Sheppard, The Metamorphoses of Reasonable Doubt: How Changes

in the Burden of Proof Have Weakened the Presumption of Innocence, 78

Notre Dame L. Rev. 1165, 1213- 14 ( 2003) ( footnotes omitted). 

In these scenarios, despite having reasonable doubt, jurors could

not vote to acquit in light of WPIC 4. 01' s direction to articulate a

reasonable doubt. Because the State will avoid supplying a reason to

doubt in its own prosecutions, WPIC 4. 01 requires that the defense or the

jurors supply a reason to doubt, shifting the burden and undermining the

presumption of innocence. 

The standard of beyond a reasonable doubt enshrines and protects

the presumption of innocence, " that bedrock axiomatic and elementary

principle whose enforcement lies at the foundation of the administration of

our criminal law." In re Winship, 397 U.S. 358, 363, 90 S. Ct. 1068, 25 L. 
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Ed. 2d 368 ( 1970). The presumption of innocence, however, " can be

diluted and even washed away if reasonable doubt is defined so as to be

illusive or too difficult to achieve." State v. Bennett, 161 Wn.2d 303, 316, 

165 P. 3d 1241 ( 2007). The doubt " for which a reason exists" language in

WPIC 4. 01 does that in directing jurors the must have a reason to acquit

rather than a doubt based on reason. This Court should accept review

under RAP I14(b)( 3) to evaluate WPIC 4.01' s articulation requirement. 

b. WPIC 4.01 rests on an outdated view of reasonable doubt

that equated a doubt for which a reason exists with a

doubt for which a reason can be given. 

The Court of Appeals rejected Parnel' s argument because Bennett

directed trial courts to use the pattern instruction. Slip op. at 3. But

Bennett did not address a direct challenge to WPIC 4. 01 and therefore

does not fairly resolve Parnel' s dispute. 

Bennett requires the instruction be given in every criminal case

only " until a better instruction is approved." Bennett, 161 Wn.2d at 318. 

The Bennett court clearly signaled that WPIC 4. 01 has room for

improvement. This is undoubtedly true given WPIC 4.01' s repugnant

articulation requirement. To avoid constitutional infirmity, the reasonable

doubt instruction should simply state " a doubt for which reason exists," as

opposed to " a doubt for which a reason exists." 
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More recently in Kalebaugh, this Court concluded that the trial

court's erroneous instruction — " a doubt for which a reason can be given" 

was harmless, accepting appellate counsel' s concession at oral

argument " that the judge's remark 'could live quite comfortably' with final

instructions given here," which included WPIC 4. 01. State v. Kalebau

183 Wn.2d 578, 585, 355 P.3d 253 ( 2015). While Kalebaugh and Bennett

might be read to tacitly approve WPIC 4. 01, neither of the petitioners in

those cases argued the " one for which a reason exists" language in WPIC

4. 01 misstated the reasonable doubt standard. 

In cases where a legal theory is not discussed in the opinion, that

case is not controlling on a future case where the legal theory is properly

raised." Berschauer/Phillips Constr. Co. v. Seattle Sch. Dist. No. 1, 124

Wn.2d 816, 824, 881 P.2d 986 ( 1994). Because WPIC 4. 01 was not

challenged in Kalebaugh or Bennett, the analysis in each case flows from

the unquestioned premise that WPIC 4. 01 is correct. Because this Court

has suggested WPIC 4. 01 can be improved and because no appellate court

has recently addressed flaws in WPIC 4. 01' s language, this Court should

take this opportunity to closely examine WPIC 4. 01 pursuant to RAP

13. 4( b)( 3). 

Furthermore, this Court' s own precedent is in disarray. 

Kalebaugh's observation that it is error to require articulation of
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reasonable doubt overlooks this Court's precedent that approved WPIC

4.01' s " for which a reason exists" by relying on cases approving of the " for

which a reason can be given" language. 

In State v. Weiss, 73 Wn.2d 372, 378- 79, 438 P. 2d 610 ( 1968), the

Court found no error in this instruction: " A reasonable doubt is a doubt

for which a sensible reason can be given." Weiss conflicts with Emery

and its recognition that a jury need not give a reason for acquittal: " a jury

need do nothing to find a defendant not guilty." Emery, 174 Wn.2d at 759. 

Weiss conflicts with Kalebaugh for the same reason. Kalebaugh, 183

Wn.2d at 585 (" the law does not require that a reason be given for a juror's

doubt."). 

Drilling further down through the case law reveals further fracture

in this Court's precedent that has yet to be resolved. In State v. Harras, 25

Wn. 416, 421, 65 P. 774 ( 1901), this Court found no error in the

instruction, " It should be a doubt for which a good reason exists." This

Court maintained the " great weight of authority" supported this instruction, 

citing as authority the note to Burt v. State, 16 So. 342, 48 Am. St. Rep. 

574 ( Miss. 1894).
3

This note cites non -Washington cases using or

3
The relevant portion of the note is attached as Appendix B. 
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approving instructions that define reasonable doubt as a doubt for which a

reason can be given.` 

In Harras, this Court viewed " a doubt for which a good reason

exists" as equivalent to requiring that a reason must be given for the doubt. 

Harras directly conflicts with both Kalebaugh and Emery, which strongly

reject any requirement that jurors must be able to give a reason for why

reasonable doubt exists. Kalebaugh, 183 Wn.2d at 585; Emery, 174

Wn.2d at 760 ( the suggestion that the jury must be able to articulate its

reasonable doubt " is inappropriate because the State bears the burden of

proving its case beyond a reasonable doubt, and the defendant bears no

burden. ") 

This Court's decision in State v. Harsted, 66 Wn. 158, 119 P. 24

1911) demonstrates further inconsistency in this Court's decisional law

regarding the reasonable doubt instruction. Harsted objected to the

instruction, " The expression 'reasonable doubt' means in law just what the

4
See, e. g., State v. Jefferson, 43 La. Ann. 995, 998- 99, 10 So. 119 ( La. 

1891) (" A reasonable doubt ... is not a mere possible doubt; it should be

an actual or substantial doubt as a reasonable man would seriously
entertain. It is a serious sensible doubt, such as you could give a good

reason for"); Vann v. State, 9 S. E. 945, 947- 48 ( Ga. 1889) (" But the doubt

must be a reasonable doubt, not a conjured -up doubt, — such a doubt as

you might conjure up to acquit a friend, but one that you could give a
reason for."); State v. Morey, 25 Or. 241, 256, 36 P. 573 ( 1894) (" A

reasonable doubt is a doubt which has some reason for its basis. It does

not mean a doubt from mere caprice, or groundless conjecture. A

reasonable doubt is such a doubt as a juror can give a reason for."). 
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words imply—a doubt founded upon some good reason." Harsted, 66 Wn. 

at 162. This Court opined, " As a pure question of logic, there can be no

difference between a doubt for which a reason can be given, and one for

which a good reason can be given." Id. at 162- 63. This Court proceeded

to cite out-of-state cases upholding instructions that defined reasonable

doubt as a doubt for which a reason can be given. Id. at 164. One of the

authorities this Court relied on was Butler v. State, 102 Wis. 364, 78 N.W. 

590, 591- 92 ( 1899), which stated, " A doubt cannot be reasonable unless a

reason therefor exists, and, if such reason exists, it can be given." Though

this Court noted that some courts had disapproved of similar language, it

was " impressed" with the Wisconsin view and felt " constrained" to uphold

the instruction. Harsted, 66 Wn. at 165. 

Harsted and Harras provide the origins of WPIC 4. 01' s infirmity. 

In both cases this Court equated a doubt " for which a reason exists" with a

doubt " for which a reason can be given." These cases held that if a reason

exists, it defies logic to suggest that the reason cannot also be given. 

Harsted and Harras conflict with Kalebaugh and Emery. There is no real

difference between the supposedly acceptable doubt " for which a reason

exists" in WPIC 4. 01 and the plainly erroneous doubt " for which a reason

can be given." Kalebaugh, 183 Wn.2d at 585. 
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The articulation problem in WPIC 4.01 has continued unabated to

the present day. There is an unbroken line from Harras to WPIC 4. 01. 

The root of WPIC 4. 01 is rotten. Emery and Kalebaugh condemned any

suggestion that jurors must give a reason for having reasonable doubt. Yet

Emery and Kalebaugh explicitly contradict Harras, Harsted and Weiss. 

The law has evolved. What was acceptable 100 years ago is now

forbidden. But WPIC 4. 01 remains a relic of the misbegotten past, 

outpaced by this Court's modern understanding of the reasonable doubt

standard and eschewal of any articulation requirement. 

It is time for a Washington court to seriously confront the

problematic articulation language in WPIC 4.01. There is no meaningful

difference between WPIC 4. 01' s doubt " for which a reason exists" and the

erroneous doubt " for which a reason can be given." Both require

articulation. Articulation of reasonable doubt is repugnant to the

presumption of innocence. Because this Court's and the Court of Appeals' 

decisions demonstrate the case law is in disarray on the significant

constitutional issue of properly defining reasonable doubt for Washington

juries, Parnel' s arguments merit review under RAP 13. 4( b)( 1) and ( 3). 

F. CONCLUSION

For the reasons stated, Parnel requests that this Court grant review. 
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PATRICK L. PARNEL, 
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Washington State

Court of Appeals

Division Two

No. 46995 -2 -II

PUBLISHED OPINION

August 2, 2016

SurrON, J. — Patrick L. Parnel appeals his conviction for second degree murder with an

aggravating circumstance. Parnel argues that the trial court' s jury instruction on reasonable doubt

requiring the jury to " articulate a reason for having a reasonable doubt" was improper. We hold

that the trial court' s jury instruction and definition of reasonable doubt was proper. Thus, we

affirm Parnel' s conviction. 

FACTS

After the death of his newborn infant daughter, the State charged Patrick Parnel with first

degree murder' with an aggravating circumstance.'- At trial, the trial court provided the jury the

following instruction: 

RCW 9A. 32. 030( 1)( a). 

2 The State alleged as an aggravating circumstance that Parnel knew, or should have known, that
the infant was " particularly vulnerable or incapable of resistance" under RCW 9. 94A.535( 3)( b). 
Clerk' s Papers ( CP) at 26. 



No. 46995 -2 -II

The defendant has entered a plea of not guilty. That plea puts in issue every
element of the crime charged. The State is the plaintiff and has the burden of

proving each element of the crime beyond a reasonable doubt. The defendant -has
no burden of proving that a reasonable doubt exists. 

A defendant is presumed innocent. This presumption continues throughout

the entire trial unless during your deliberations you find it has been overcome by
the evidence beyond a reasonable doubt. 

A reasonable doubt is one.for which a reason exists and may arise from the
evidence or lack of evidence. It is such a doubt as would exist in the mind of a

reasonable person after fully, fairly, and carefully considering all of the evidence
or lack of evidence. If, from such consideration, you have an abiding belief in the
truth of the charge, you are satisfied beyond a reasonable doubt. 

Clerk' s Papers ( CP) at 47-48 ( Instr. no. 3) ( emphasis added). This instruction is identical to I I

WASHINGTON PRACTICE: WASHINGTON PATTERN JURY INSTRUCTIONS: CRIMINAL 4.01, at 85 ( 3d

ed. 2008) ( WPIC). 

The jury acquitted Parnel of first degree murder, but it convicted him of the lesser -included

offense of second degree murder. The jury also returned an affirmative answer on the special

verdict form for the aggravating circumstance of a particularly vulnerable victim. Parnel appeals. 

ANALYSIS

Parnel challenges the phrase "[ a] reasonable doubt is one for which a reason exists" in the

trial court' s reasonable doubt instruction. He argues that the trial court' s reasonable doubt

instruction was constitutionally deficient because ( 1) requiring the jury to " articulate a reason for

having a reasonable doubt" misstates the reasonable doubt standard and ( 2) requiring the jury to

have a reason for reasonable doubt undermines the presumption of innocence and is " substantively

10
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identical to the fill -in -the -blank arguments" that our courts have held to be improper. Br. of

Appellant at 2- 3. We disagree. 3

We review challenged jury instructions de novo, in the context of the instructions as a

whole. State v. Bennett, 161 Wn.2d 303, 307, 165 P. 3d 1241 ( 2007). 

The instruction Parnel challenges is identical to WPIC 4.01 and states, in relevant part, 

A reasonable doubt is one for which a reason exists and may arise from the
evidence or lack of evidence. It is such a doubt as would exist in the mind of a

reasonable person after fully, fairly, and carefully considering all of the evidence
or lack of evidence. If, from such consideration, you have an abiding belief in the
truth of the charge, you are satisfied beyond a reasonable doubt. 

CP at 48 ( Instr. no. 3) ( emphasis added). In Bennett, our Supreme Court directed our trial courts

to use only WPIC 4.01 to instruct juries on the burden of proof and the definition of reasonable

doubt .4 161 Wn.2d at 317- 18. More recently, in State v. Kalebaugh, our Supreme Court reaffirmed

that WPIC 4. 01 is the " proper" and " correct" instruction for trial courts to give to the jury. 

183 Wn.2d 578, 585- 86, 355 P. 3d 253 ( 2015). 

Further, the court in Kalebaugh rejected the argument that the trial court' s improper

instruction on reasonable doubt was " akin to the ` fill in the blank' approach" that the court has

3
Parnel did not object to the reasonable doubt instruction proposed and given at trial. But we

exercise our discretion under RAP 2. 5( a) and address his arguments. 

4 In Bennett, the trial court added language to the reasonable doubt instruction based on State v. 
Castle, 86 Wn. App. 48, 58, 935 P. 2d 656 ( 1997). The trial court' s instruction stated that the law

does not require proof that overcomes " every possible doubt" and defined reasonable doubt as a
real possibility" that the defendant is not guilty. 161 Wn.2d at 309 ( emphasis omitted). The

Supreme Court found that this instruction was not error, and that the language of the instruction as
a whole did not relieve the State of its burden of proof, but that WPIC 4. 01 should be given instead
until a better instruction is approved. 161 Wn.2d at 317- 18. 

3
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held to be improper.5 Kalebaugh, 183 Wn.2d at 585 ( citing State v. En?erj, 174 Wn.2d 741, 759- 

60, 278 P. 3d 653 ( 2012)). We are bound by the Supreme Court' s approval of WPIC 4. 01. 6

The trial court' s reasonable doubt instruction here was identical to WPIC 4. 01. The trial

court also instructed the jury that the State had the burden to prove the elements of the crime

beyond a reasonable doubt, and that Parnel had no burden to prove that reasonable doubt existed. 

CP at 47-48. Because the trial court' s reasonable doubt instruction was correct and followed

WPIC 4. 01, and we are bound by the Supreme Court' s approval of WPIC 4. 01, we hold that the

trial court properly instructed the jury when it used the language identical to WPIC 4.01. Thus, 

we affirm Parnel' s conviction. 

SUTTON, J. 

We concur: 

4 1 AA), V -S --t
MAXA, A.C. J. 

s The Supreme Court in Kalebaugh addressed an erroneous reasonable doubt instruction which
misstated the law. 183 Wn.2d at 584 ( the trial court improperly instructed the jury that a
reasonable doubt" is a doubt for which a reason can be given, rather than correctly instructing the

jury that a " reasonable doubt" is a doubt for which a reason exists). 

6 Decisions by our Supreme Court are binding on all lower courts in this state. State v. Ballew, 

167 Wn. App. 359, 369, 272 P. 3d 925 ( 2012) ( citing 1000 Virginia Ltd. P' ship v. Ver-tecs Corp., 
158 Wn.2d 566, 578, 146 P. 3d 423 ( 2006)). Thus, we decline to address any ofParnel' s arguments
asking us to examine the language and constitutionality of WPIC 4. 01. 

9





57.4 BURT V. STATE, [ Miss. C) 

convict, tlint the defendant, and no other person, commibtad the offense: People p. Kernel•, 52

1 
rQ_ 

Cnl. 446. It is, therefore, error to instruct the jury, 
in effect, that they may find the defendant guilty, although they tol

may not

be " entirely satisfied " that. he, and no othor person, conmittod bila alleged rm

offanso:. People v; Merrick, 52, Cal. 416; People V. Cerrrillo, 70 Cal. 643. t co

CniuvarSTAsrtAL EVrDHNOE.— In a Casa. tl'hCie ttie ewide[ 1C0 a9 t0 the dc- 
fenditnt's guilt is purely circuins tall tial, the

tat
i

mr

evidence must Lead to tU'e con- 
clusiou so clearly nud etrongly as to exclude every reasonable hypothesis

for

eondistent with iirltoceneo. in a ease of that kind -an instruction in' theso
dol

words is erroneous: " The defendant is to have the benefit of any doubt. If, however, the facts

V. 

iis aall

established necessarily Iead filo mind to lite con- 
elusion that lie is guilty, though there is a bare possibility flint he mapbe

giv

imiacoiit, you should find him guilty;" It is not enough that the
evidence hacossarily leads the mind to a couchieion, for ib

def. 
sorr

must lie Duch as
to exclude a reasonable doubt. Poen may feel that n.00uclusiou is necessar- mer

ily required, aud.yet not feel assured, beyoud' rr reasonable doubt, that itis and

EL correct conclusion: 1Zlydtles v, State, 123 Ind. 189; 25 Ain. St. Rep. 429, A charge that circumstantial bur[ gevidence, most produce " in" effect '',' a" rea. 

eonable and moral cariainby of defendant's guilt is probably. as clear, 
and

and

tical, Arae• 

Satisfactory to the ordinary juror as if ' tile' court had chargedthat such evidence must " bile " " of" a

rem

Ind, 
produce effect. reasonable -and moral

certainty. Ab any rate, such a charge is . not error: Logpr¢s v. Slate, 32 faul
Tex,, Cr. • Rapt M. In State v. Shae.(Jer,- 8Q* 14Io. 273, 28i; 
directed as follows: " Ih a' i I in the rule as to reasonableL1? Y g ubbyou

last
t .. -.... Or

dog
will

be required to acquit if. all Clio facts aitd eircumsbnnees provon. can be rea- cite( 

soumbiy recouciled with any theory other that, thlt the defondanC is guilty; to

poor

Tlroor, 

express bile same idea in another form, if all the facts olid circum- 
staitace moven beforeP eau be need

you

as reasonably recoacilcd with tics. theorythathat bile defendant is innocent as wibh bile theory that he is
Y7.' lated

guilty, you
must adopt the theory most favorable to bile defendant, and return over- I The

diet fiudiirg him' not guilty:" This instruction was -held to be erroneous, 
li ' roaeo

as

it expresses filo rule. applicable in a civil case, and not iri a crunival one. 
By sash explanation tlta benefit of a reasonable -doubt in criminal cases ie

a` re'a. 

no more than the advantage a defendant has in a civil case,. with respect
or w

to the prep6nderaucs of evidence. Tire following is a full, clear, explicit, 
and accurate instruction in n capital case ' turning on ciretirr6tautial

or no, 

evi. deuce: " In order to u•arraut you in couvictiug# e defendant in this cess, 
104, t

the circumustmstaucca proven Hst not only be consistent tvibt his guilt,, but l . 1. 

they utast be inconsistent with his innocence, and such as to excttvde every Aarereasonable hypothesis but that of his guilt, for, before you caa infer his t
p

fidilb from circa nk-tubial eiidcnae, the existence of circumstances tendingto tr•' 
811oiv his guilg*must be iaeorripntible and ineousistenb with diiy' other

befodf
reasonable hypothesis thau that of his guilt": Lancasie]' v..Seete, 91 Tenn. v. Pe
267, 235. gou1y

REASo\' FOR Doun•r.—To defiha a• reasonable doubt as one that ea the jury
Mout

i' ib hal
are able be give a reason for," or to tell them that, it is a doubt; for which a 3 ' ficien
good reason, arising from the evidence, or waut of evidence, can be given, is t

a definition which many courts have approved: Pahl, v. Slate, 83 Ga. 44• 
judgr

1 
upon

Hodge y. State, 97 Ala. 37; 38 Am: St. Rep. 1.45; Uldted Stales v. Cassidy, 
67 Fed. Rep. 695; state v. 7e(j 2: sgn,' 43 La. Ann. 995; People v. SlrtLenroll

affair. 

3z Kean62 Mich. 329, 33"2; 11elsh v. Slate, 96 Ala. 93; fl7tiled Slates v. Butler, 1 victic

Hughes, 457; Uideed Slates v. dories, 31 Fed. Rep. 715; People v. Oufdici, 100
33{{ 

deare

1RRR$ 



Milli. Oct. 1894.] BURT V. STATE. 571; 

committed the offense: 

to instruct the jury, 
N. Y. 503; Cohen v. Slate, 50 Ala. 108. It has, therefore, been held proper
toa, or

Elly, although they May-not, 
tell the jury that a reauonable doubt " is such a doubt as a reasonable

raon, conimitted' tlio. alleged 4
man would seriously entertain. It is a serious, 'sensible doubt, such as you
could give good reason for': Slide v. Je(tuwon, 43 La. Amt. 995. So, the

c v. Carr iffo, 70 GaI. 643. 
atsj. lauguage, that it niusE be " not a coujttred-up doubt—•such a doubt as you

p'tivhere the evidence as to Elio do• might conjure np' to acquit a frieuti- but one that you could givs a reason
f the evidence must lead to Elie con- G r for," while unu'snal, has Uecn held 'not to bo' an incorrect preaentetion of the

toexclu{10 every reasonable hypothesisI" doctrine of reasonable doubt: Vann v. Stale 83 Ga. 44 52. And in. Siaee
anao of that kind an instruction in theso

i.. , 

V. Morey,. 25` 0r. 241, it is field that an instruction thata reasonable doubt
d dant is to have the benefit of any doubt. is such a doubt as a juror can give a reason for is not reversible error, when

tushed nocessarii load the mind to the con- Y

ugh there is a bare possibility that he may
given in connection with other instructions, ily which the court to so
define tho.1erm as to enable the jury to distinguish doubI; from

I him guilty.." It is not enough : that the
mind t4 a concinside, for it must be

5
f

a reasonable

Golan vague and imaginary one. The definition, that a reasenalile, doubt
nueh as

Iden may feet that n couclusiou. istnecossar- 
means one for which d reason can be given, has been criticized as erroneous
and misleading in some of the because it

assured, beyond.a reasonable- doubt, that it" is r: <. 

cases, puts upon the defendant the

buiden of furnishingg Eo overy juror. a reason svhy he is not satisfied of his
Stale, I23 -Ind. 189; 25 Ain. St. Rep. 429, guilt with the certainty required bylaw before Cher a- can be a conviction; 

videnee must. produce " in " cffcdb i0 a." ren- and because a person often doubt's about a thing for which Its can givo nod,

ofendants
guilt is probably as clear, prae- r:<< reason, or about which he has an. imperfect knowledge: Sibemy. v, Slate, 133

ordinary juror as if thti court had charged Ind. 677; State. v. Sauer, $ 8 Ump. 438; Bay v. Stale; 60 Ala. 104; and the
e " Che" effect " of " a 'ecasonaUls and literal F fault- of this definition is not cured. by prefacing the atatentent with the
a ol- M&O is not error:. Loptyirs• v. State, 32 instruction that ". by a reasonable doubt is mcaut not a captious oe whim- v. Slutr.[Jcr;, 89 i12o: 271, . 282, the jury were

di,-- lig the rule as to reasonable doubt you Will
aical doubt": 11( or1Jr[ rt. 9. Stale, 43 Ohio St, 371. Spear, J„ in the case last
cite(l,' very' portiuently asirs: " What kind. of a reason is in ' ti5rould' afacEs-and circumstauccs lj •oven- caa be rem. ' 

eery other than tltuE the defendant is guilty; 
poor' renson answer, or inust the rohson be a strang one? W1to is, to judge?.. . 
The defin i tion. fails to enlighten, and further explanation

1 another form, if all the facts and circum- 
Ue' a's rcasoimbly recoiloilcil with the theory

r,==: 

rr• i' 

would loom to be
needed to relieve Cho test of indefinitcueas. The expression is also Galen. 
lated' to ilia

d§ tsith the theory that he is guilEyy, you r
mislead. To whom is reason to be given? Tile • juror himself? 

The charge does not say so; and. jiirors are not required• to assign to
vorable to the dclendanb; and return a ver- 
Calla 1! latCUet10R was held EO be

i '_ 
others

reasons in support of their verdict." ' To leave out the word " good" before
errenCOU$, as, e_ason" 

in a civil case, and not in a orimidal one. affects file definition materially. Hence,. to inatruet a jury that
a reasouable doubt in one for which a reason, derived from the testimony, t of a reasonable doubt in criminal cases is or want of evidence, can be given, is had: Carr v. State, 23 Nob. 749; Cowan' defendant has in a civil case, with respect iy5"' 

v. State
g

22 Web.*51 as c'vary reason, whether based on sulietantial roundsee. Tha following is a full, clear, explicik zee. or not, does not constitute *a, reasonable douliEin la)v: Rtty v. Slate, 00 Ala: 
apital case turning' on cireuinstautial ovi- 104, 108. 
Olt In C011YlCtltig the defendant in this case," HESITATE
not only be consisteut with Ilia guilt, but

AND PAUSE" lo—" MATTERS ( 1F HI0IIES'r ICtPoP.TAHCB," ETO, 
A reasouable doubt has been defined as one arising from candid ' im. his innocence, and such as to exclude every. 

of his guilt, for, before you can infer his t. i= 

a and

partial investigation of all the evidence,' such-ae " Ift thegiavci transactions
of life would: cause a reasonable and prudent man to hesitate and

nee, the existence of circumstances tending
mpatihlo and inconsistent with any other

pause
before acting'.': Gmtiion v. People, 127 Ill. 507; 11 Am. St. Rep. 147; Dtuin

of his guilt": Lancaster Y. Slate; 91 Tenn. v. People, 109 I11. 635; Wacaser v. People, 134 Ill. 438; 23 Am. St, Rep. 083; 
Boulder v. State, 102 Ala. 78; Welsh v. State, 96 Ala. 93,• State v. Gibbs, 10

to a reasonable doubE as one. that " the jury
Mont. 213; Miller v. People, 39 Ill. 457; Wi11is v. State, 43Nebi 102. And

it has beea held that it is correct to tell the jure that the " evidence is suf- 
to tell them that it is a doubt for which a 4•; ij ficient to remove reasonable when it is suffteient to convince ilio. 

ridcttce, or want. of evidence, can be given, 
doubt , 

judgnient 'of ordinarily- prudent men with such force that they would aeCis have' ap'proved': Vann V. Stine, 83 Ga. 44• 
lm:. St. Rep. 145; ' United States, Cassidy, 

t,.. f ;., upon that conrietiou, without. hesitation, in their nlvn most important
V. 

son, 43• La. Ann. 995; People v. Stubenroll, Fit:. td '. 
6[;. 

affairs": Turrell V. Stale,. 58 Ind.: 293; Arnold v. State, 23 Ind. 170; Stale v. 
Kearley,.26 Kin. 77; or, where they 1vould fool safe to act upon"such can- 

tle, 96 Ala. 93; Umlccl States v. Buller, i
nes, 31 Fed. Rep. 715; Peopk v. Gitidici, 100 L

victiou " in matters of the highest concern, and importance" to ti >oir own
dearest and most important interests; .under circumstances requiring no



NIELSEN, BROMAN & KOCH, PLLC

August 30, 2016 - 1: 35 PM

Transmittal Letter

Document Uploaded: 3 -469952 -Petition for Review. pdf

Case Name: Patrick Parnel

Court of Appeals Case Number: 46995- 2

Is this a Personal Restraint Petition? Yes @ No

The document being Filed is: 

Designation of Clerk' s Papers Supplemental Designation of Clerk' s Papers

Statement of Arrangements

Motion: 

Answer/ Reply to Motion: 

Brief: 

Statement of Additional Authorities

Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes: 

Hearing Date( s): 

Personal Restraint Petition ( PRP) 

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition

O Petition for Review ( PRV) 

Other: 

Comments: 

copy sent to : Patrick Parnel 379145 Washington State Penitentiary 1313 N 13th Ave
Walla Walla, WA 99362

Sender Name: John P Sloane - Email: sloanejCcbnwattornev. net

A copy of this document has been emailed to the following addresses: 

ksvoboda@co.grays- harbor.wa.us

appeals@co. grays-harbor.wa.us

grannisc@nwattorney.net




